
Forced Arbitration Erodes Civil Rights Protections & Enables Workplace Discrimination

The Facts On Forced Arbitration
 How Forced Arbitration Harms America’s Workers

Civil rights statutes governing employment make it illegal for employers to discriminate against  workers because of 
their race, color, or national origin.i These laws were intended to address systemic racial inequality in the workplace by 
empowering employees to publicly expose discriminatory behavior in open court.ii Unfortunately, because of forced 
arbitration, a worker’s ability to challenge an employer’s discriminatory behavior in the public eye is at risk of disappearing.iii

Workers are often forced into arbitration when an employer requires its employees to surrender their right to take the 
company to court in order to get or keep their job. Workers bound by forced arbitration must resolve their claims of 
workplace harassment either through a secret binding arbitration proceeding or not at all. For-profit arbitration companies 
tend to facilitate these legal actions and are routinely selected and paid by the defending employer.iv Privately-paid judges 
called “arbitrators”—the overwhelming majority of whom are white and malev—oversee the arbitration proceedings and make 
key decisions on a variety of topics, including the collection and admission of evidence. The rules governing an arbitration 
proceeding are, in an overwhelming majority of cases, chosen by the employer.  
These one-sided rules commonly impose strict confidentiality 
requirements on plaintiffs which keep unlawful behavior out of the public 
eye.vi Under this inscrutable system, it is incredibly difficult for survivors 
of workplace discrimination to prove their case or appeal even blatantly 
incorrect decisions.

To make matters worse, employers often incorporate class, collective, 
and joint action bans into their forced arbitration clauses. These clauses 
destroy workers’ ability  to have any meaningful access to justice 
when they experience discrimination at work.vii Forbidding employees 
from banding together to share the financial and emotional cost of 
moving forward with a claim means that, in order to pursue a remedy, 
each aggrieved employee must bring a separate, individual claim in 
secret arbitration proceedings. Under this individual arbitration system, 
two or more employees who have experienced the same race-based 
harassment from the same offender who present the exact same 
evidence might have wildly different results—and because of the 
confidential nature of arbitration no one would ever know.

Indeed, in its policy statement on forced arbitration, the Equal 
Employment Opportunity Commission (EEOC)—the federal agency 
tasked with enforcing our nation’s antidiscrimination laws—observed 
that class and collective action bans in forced arbitration clauses 
“may, in fact, protect systemic discriminators by forcing claims 
to be adjudicated one at a time, in isolation, without reference to a 
broader—and more accurate—view of an employer’s conduct.”viii In short, 
segregating employees’ civil rights claims emboldens perpetrators of 
workplace bigotry to indulge their worst inclinations. 

The EEOC concluded that that the use of forced arbitration to resolve 
employment discrimination disputes is “antithetical to the notions 
of fairness and justice” and “harms both the individual civil rights claimant and the public interest in eradicating 
discrimination.”ix

Of African Americans and 15% of Hispanics 
surveyed reported being treated unfairly at 
their place of work within the last 30 days 
because of their racial or ethnic background.

26%

Of African Americans and 20% of Hispanics 
surveyed reported being denied a job they 
were qualified for because of their race or 
ethnicity. 

27%

Of all charges filed with the EEOC in FY 
2017, or 40,067 charges total, alleged race, 
color, or national origin discrimination.

45%

Of African American workers, and 54.3% 
of Hispanic workers are subject to forced 
arbitration of employment disputes. 

59.1%

Fast Facts



Forced Arbitration Erodes Civil Rights Protections & Enables Workplace Discrimination | Page 2
The Employee Rights Advocacy Institute For Law & Policy| 2201 Broadway, Suite 310 | Oakland, CA 94612  

info@employeerightsadvocacy.org | www.employeerightsadvocacy.org

                   @workersrightsHQ

Uncovering and exposing instances of workplace discrimination is vital in 
the fight to end this country’s long, dark chapter of racial inequality. As long 
as this nation continues to embrace a broad, unfettered policy favoring 
forced arbitration, workplace harassment and discrimination will continue 
to go unchecked.

To create a safer and more just workplace and world, ending forced 
arbitration must become a policy priority. Congress should pass legislation 
to end forced arbitration in the American workplace today!
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