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 In 1995, the U.S. Equal Employment Opportunity Commission developed National and 
Local Enforcement Plans to prioritize the issues that the EEOC needed to address.   Community 
outreach played a critical component in educating EEOC staff.   The massive influx of immigrant 
labor, expansion of the agricultural industry especially in the Southeast, California and the 
Pacific Northwest, labor trafficking, and the increasing sexual assault of female farm workers 
and service workers drew the Commission’s attention.2

 
 

Low Wage Task Force  
 
  In 1999, the EEOC initiated a “Low Wage Task Force” to capitalize on initial efforts to 
increase EEOC’s  representation of low wage workers, especially immigrant workers in the 
agricultural and service industries.  Key to helping the underrepresented was outreach with 
community groups and especially with legal services programs, public-interest law offices and 
general advocates for low-wage workers.   In addition, co-counseling between the EEOC and 

                                                 
1 The author has been a Regional Attorney for the EEOC since June 1995 where he directs the EEOC’s litigation 
program in Northern California, Northern Nevada, Oregon, Washington, Alaska, Idaho and Montana.  From 1995-
2005 his jurisdiction covered Northern and Central California, Hawaii, American Samoa, Guam and the 
Commonwealth of the Northern Mariana Islands.   From 1979 to May 1995, he was a staff and Managing Attorney 
at the Asian Law Caucus, a public interest firm in San Francisco where he practiced employment discrimination law 
and immigration and nationality law.  He served as private co-counsel for the plaintiff-intervenor in EEOC v. 
Tortilleria La Mejor, 758 F. Supp. 585 (E.D. Cal. 1991) (undocumented workers are covered by Title VII of the 
Civil Rights Act of 1964 despite the passage of IRCA). This document represents the views of the author and is not 
an official publication of the U.S. Equal Employment Opportunity Commission.   The author thanks EEOC 
Assistant General Counsel Jerome Scanlon for his summary of cases on privileges.  
 
2 See, Rebecca Clarren, “The Green Motel”, Ms. Magazine, Summer 2005;  see also, William R. Tamayo, “The Role 
of the EEOC in Protecting the Civil Rights of Farm Workers”, 33 U.C. Davis L. Rev. 1075 (2000).  For press 
releases on other cases for low-wage workers, see www.eeoc.gov.  
 

http://www.eeoc.gov/�
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private counsel on low-wage workers cases has been instrumental.   Consequently, the EEOC has 
recovered tens of millions of dollars for immigrant workers and other low-wage workers who 
were subjected to various forms of discrimination and to retaliation for asserting their rights.3

 

   In 
view of the many challenges to vindicating the rights of low wage workers such as the need for 
sufficient linguistic and cultural competencies, geographic isolation, limited services, etc., 
collaboration between the EEOC and the private bar is critical.   

Strategic Enforcement Plan  (2012-2016) 
  
 In December 2012, the EEOC adopted a five-year Strategic Enforcement Plan outlining 
top priorities for the enforcement of employment discrimination.  They include among others: 
 

Protecting, Immigrant, Migrant and other Vulnerable Workers.  The EEOC 
will target disparate pay, job segregation, harassment, trafficking and 
discriminatory policies affecting these vulnerable works who may be unaware of 
their rights under the equal employment laws or reluctant or unable to exercise 
them.   
 
Preserving Access to the Legal System.   The EEOC will target policies and 
practices that discourage or prohibit individuals from exercising their rights under 
employment discrimination statutes, or that impede the EEOC’s investigate or 
enforcement efforts. 
 
Preventing Harassment Through Systemic Enforcement and Targeted 
Outreach.  The EEOC will pursue systemic investigations and litigation and 
conduct a targeted outreach campaing to deter harassment in the workplace. 

 
 Thus, as a policy matter and in practice, the EEOC has focused on protecting immigrant 
workers since at least 1995 and has had a presence in the agricultural industry, food processing, 
hotel and restaurants and other industries where immigrant workers are a substantial part of the 
workforce. 
 
 
I.  FILING THE CHARGE;  PRE-LITIGATION ACTIVITY 
 
 The purpose of filing a charge is to notify the EEOC that there may be a violation that the 
agency should investigate.  The filing of a charge authorizes the EEOC to investigate a claim of 
discrimination.  The charge may be filed by the victim of discrimination (potential charging 
party), a third party or by an EEOC Commissioner.4

 

 The filing of a charge is a prerequisite to 
filing suit in federal court.   

Sometimes attorneys who represent aggrieved parties file charges that are fairly detailed 
about the facts.  Useful information includes the names of the alleged discriminating official(s), 

                                                 
3See,  William R. Tamayo, “The EEOC and Immigrant Workers”, 44 U.San Fran. L. Rev. 253 (Fall 2009);  a copy 
of the article is included in the conference materials. 
4 42 U.S.C. §2000e-5(b). 
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timeline of events, and potential witnesses.5   This is helpful to the EEOC, especially if there are 
so many details.   However, counsel should remember that anything submitted to the EEOC 
during the investigation may eventually be disclosed in litigation

 

.   And, anything sworn to by 
the charging party (or any other party) could be used against him/her in litigation.   

Third Party Charge:  Under Title VII, a third party can file a charge for an aggrieved 
person.  29 C.F.R. § 1601.7(a).   The third party could include a union, church, co-worker, etc., 
who is aware of the facts of the case.   

 
Commissioner’s Charge:    EEOC Commissioners can also file charges based on 

information that they have gathered or that’s been provided to them.6

 

  This is sometimes used 
when the directly affected parties are afraid to come forward in filing the charge, but others 
provide information to the EEOC.   When a Commissioner files a charge, the charge is assigned 
to the EEOC District Office that has jurisdiction over the place where the violation occurred.  If 
you have information that could be the basis of a Commissioner’s Charge, contact the Regional 
Attorney.  

 Class members:  If there appear to be other victims, i.e. other “similarly situated 
persons”, this should be stated in the charge to alert EEOC that the investigation should gather 
information about a potential class.  During conciliation, the EEOC can make a demand for relief 
that includes remedies for the class members.  And in litigation, EEOC can also seek relief for 
class members who did not file charges.7

 
   

Timeliness:  A charge must be filed with the EEOC within 180 days of the violation (or 
300 days in states with fair employment practices agencies that have work sharing agreements 
with the EEOC).8  The charge will ask the first date of the violation and the last date.  In 
harassment cases, a “continuing violation” may exist and the matter is timely if the last act 
occurred within the required filing period.9

 
   

Equitable tolling:  The court may grant equitable tolling “when the plaintiff is 
prevented from asserting a claim by wrongful conduct on the part of the defendant, 
or when extraordinary circumstances beyond the plaintiff’s control ma(k)e it 
impossible to file a claim on time”.  Stoll v. Runyon 165 F.3d 1238, 1242 (9th Cir. 
1999), citing Alvarez-Machain v. United States, 107 F.3d 696, 700 (9th Circ. 
1997).  Recently, in EEOC v. Willamette Tree Wholesale, Inc., 2011 WL 886402 
(D. Or.), the court granted equitable tolling where the charging party, a farm 
worker, was so traumatized by the repeated rapes and threats by her supervisor to 
kill her and her family if she reported the rapes that she could not seek help, and 
did not file the charge until 62 days past the 300 day deadline.   

                                                 
5 See 29 C.F.R. § 1061.15(b) for information that should be included in the charge. 
6 42 U.S.C. §2000e-5(b);  29 C.F.R. § 1601.11 
7 See, General Telephone Co. of the Northwest v. EEOC, 446 U.S. 318 (1980) (holding that the requirements of Fed. 
R. Civ. P. 23 do not apply in lawsuits where EEOC seeks relief under section 706 of Title VII, 42 U.S.C. §2000e-5,  
for multiple victims of discrimination and stating that the purpose of the Commission’s enforcement authority is “to 
implement the public interest as well as to bring about more effective enforcement of private rights” id. At 325-26.   
8 42 U.S.C. §2000e-5(e) (1).   
9 National R.R. Passenger Corp.  v. Morgan, 536 U.S. 101, 116-117 (2002). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2002357694&ReferencePosition=116�
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2002357694&ReferencePosition=116�
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Privileges:  Note that the lawyer representing the charging party does not share a 

confidentiality privilege with the EEOC investigator.  While EEOC employees can neither 
confirm nor deny the existence of a charge in investigation,10 EEOC investigators have been 
subpoenaed to testify in litigation about the facts uncovered in the investigation (except for those 
matters that are privileged.)  EEOC investigators enjoy an “attorney-client” privilege with the 
EEOC advising attorney and also a federal “governmental deliberative process privilege” that 
covers thought processes, reasons for a conclusion, etc.11

 
 

 
II.  COOPERATING WITH THE EEOC DURING THE INVESTIGATION STAGE 
 
 When the EEOC requests information, please respond promptly.   If you have 
information that could help the investigation,   e.g. names of witnesses, locations, timelines, etc.  
you should be provide it.  If you need an extension it’s good practice to request it in writing and 
to submit the requested information within the extended time period

 

.   Your case is one of many 
that the investigator is working on.  If the investigator wants to interview the charging party 
and/or the class members that you may represent, arrange to have the CP and class members 
available and do not make it difficult to have access.  Remember, it’s the government’s 
investigation into the CP’s allegations of discrimination.   Develop a working and respectful 
relationship with the investigator and other EEOC staff.  Failure to cooperate can result in a 
dismissal of the charge. 

 The charging party has a duty under the regulations to keep the EEOC abreast of any 
changes in address or prolonged absence. 29 C.F.R. § 1601.7(b).   Counsel should advise his/her 
client to keep counsel and the EEOC informed of changes in telephone numbers, addresses, etc. 
and any other contact information.  
 
 Withdrawal of a Charge:   Once a charge is filed with the EEOC, the charge is 
technically the “property” of the EEOC.  A charging party cannot “withdraw a charge”.  While 
generally private settlement of a claim by the charging party and the respondent company would 
end the case, the EEOC has the authority and prerogative to continue the investigation if it 
believes there may be other violations, e.g. other employees affected, unlawful policy exists, etc.   
 
 Asking for the Notice of Right to Sue:   A Charging Party can ask for a Notice of Right 
to Sue (NRTS) to allow him/her to proceed to court.  However, the EEOC will not normally 
issue a NRTS within the first 180 days of the investigation unless the District Director 
determines that the EEOC cannot complete the investigation within that time period. 12

                                                 
10 42 U.S.C. §2000e-5(b);  29 C.F.R. §1601.22.  

   After 

11 See NLRB v. Sears, 421 U.S. 132, 151 (1975) (the deliberative process privilege protects “communications 
received by the decision-maker on the subject of the decision prior to the time the decision is made.”  The privilege 
thus “cover ‘documents, reflecting advisory opinions, recommendations and deliberations comprising part of a  
process by which governmental decisions and policies are formulated.”  Dept. of Interior v. Klamath Water Users 
Protective Ass’n, 532 U.S. 1, 8 (2001) (quoting Sears, 421 U.S. at 150).  See also, California v. United States Dep’t 
of Commerce, 968 F.2d 916, 920 (9th Cir. 1992) (the purpose of the privilege is “to allow agencies freely to explore 
possibilities, engage in internal debates, or play devil’s advocates without fear of public scrutiny”).   
12 29 C.F.R. §1601.28(a).   
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180 days has lapsed from the filing of the charge, EEOC must issue the NRTS.  However, the 
EEOC can preserve it’s right to continue the investigation even if CP has filed suit in court.13

 

  
Remember, however, that if the NRTS is issued, the Charging Party has 90 days to file suit in 
federal court. 42 U.S.C. §2000e-5(f)(1).     

 Retaliation:   If you are aware that the charging party, witnesses or co-workers 
(including co-worker relatives) are being retaliated against, promptly notify the investigator and 
the EEOC Regional Attorney.  (Each Regional Attorney is listed on the EEOC website:   
www.eeoc.gov )  Under Title VII, the EEOC can seek a temporary restraining order14 to prevent 
the threats, pending termination, physical harm, threats to deport and other forms of retaliation so 
that the EEOC can conduct the investigation without witnesses being intimidated.15

 
 

 Immigration Status and the U-Visa:  The EEOC investigator will not ask about 
immigration status.  In discovery, if the EEOC has filed the suit, it will seek a protective order if 
necessary barring defendant’s inquiry into immigration status, and in trial will file limine 
motions to also prohibit such inquiry.16  And in cases where the civil rights violation might also 
constitute “serious criminal activity”, the EEOC can certify as an agency for the charging party’s 
or other witness’ U-Visa application.17  If immigration status is an issue, contact and address 
your questions to the Regional Attorney in your jurisdiction.  (see www.eeoc.gov for list of 
Regional Attorneys).18

                                                 
13 29 C.F.R. §1601.28(a) (3) 

  

 
14 42 U.S.C. §2000e-5(f)(2); 29 C.F.R. § 1601.23.   
 
15 See EEOC v. Evans Fruit Co., Inc. , 2010 WL 2594960 (E.D. Wash. 2010) (TRO issued in sexual harassment 
case where employee stated she was frightened because she had been threatened when she first sought help with 
regard to filing charges against employer and witnesses testified that supervisors offered to pay money for favorable 
testimony and made threats to deter witness cooperation); preliminary injunction granted (after four day hearing on 
the threats), October 26, 2010, amended November 30, 2010.   
 

16 See, e.g. Cazorla v. Koch Foods of Mississippi (consolidated with EEOC v. Koch Foods of Mississippi), 
___F.R.D.___, 2012 WL 6161959 (S.D. Miss. Nov. 30 2012) (protective order barring disclosure of immigration 
information, personal identifying information, tax documents and income information, and employment history);  
EEOC v. Fair Oaks Diary Farms, 2012 WL 3138108 (N.D. Ind., Aug. 1, 2012) (protective order issued barring 
defendant’s request for plaintiff charging party’s visa, passport, and birth certificate alleged to be used for a 
“background check”).  ; EEOC v. First Wireless, 255 F.R.D. 404 (E.D.N.Y. 2004); EEOC v. The Rest. Comp., dba 
Perkins Rest. & Bakery, 448 F. Supp. 2d 1085, 1088 (D. Minn. 2006); EEOC v. Bice of Chicago, 229 F.R.D. 581 
(N.D. Ill. 2005).  EEOC v. Willamette Tree, 2010 U.S. Dist. LEXIS 97380, July 8, 2010, (CV-09-690-PK) (D. Ore.) 
(protective order barred inquiry into immigration status, prior sexual history and reasons for not reporting rapes by 
supervisor to the police). 

17 8 C.F.R. §214.14(a)(2) (“Certifying agency means a Federal, State or local law enforcement agency, prosecutor, 
judge, or other authority, that has responsibility for the investigation or prosecution of a qualifying crime or criminal 
activity.  This definition includes agencies that have criminal investigative jurisdiction in their respective areas of 
expertise, including, but not limited to, child protective services, the Equal Employment Opportunity Commission, 
and the Department of Labor.”)  (emphasis added)  
 
18 For a further information on related issues, see Tamayo, Caffarelli and Rice, “The Effects of Immigration Status 
on Employment Litigation after Hoffman Plastics Compound”, NELA Convention 2012 Materials.  (an updated 
version dated March 2013 accompanies this conference’s materials) 

http://www.eeoc.gov/�
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Pre-Determination Interview (PDI):  Sometimes the investigator may conduct a “pre-

determination interview” and advise you of where the case may be headed.  If you have 
additional information to assist the investigation, you should provide it promptly.  
 

Determination Interview (DI):  The Determination Interview with the charging party 
and with the respondent basically informs the parties what the determination of the EEOC will 
be.  Again, if you have additional information or you believe there is missing information, you 
should notify the investigator.   
 
 Letter of Determination:  After an investigation in which the EEOC concludes that a 
violation occurred, the Letter of Determination will issue to the charging party and the 
respondent.   Courts vary on the legal significance of the LOD for private counsel, but it is a 
procedural prerequisite for the EEOC filing a lawsuit.  Title VII trials are trials de novo.19

 

 The 
Determination merely finds that CP alleges certain violations and that the EEOC concluded that 
the evidence gathered during the investigation leads to a finding that “the EEOC has reason to 
believe that it is more likely than not that a violation has occurred.”     

 
III.  CONCILIATION 
 

If the EEOC concludes that a violation has occurred, it will issue the Letter of 
Determination.  The parties are then invited to conciliate the matter.  The conciliation is 
confidential and any offers made during conciliation cannot be used as evidence in litigation.20  
The EEOC will give a demand  to the respondent (employer) which includes monetary relief and 
injunctive relief.  The Charging Party can also include other relief and monetary demands as part 
of the demand.   Many parties think the EEOC is the “mediator” during conciliation.  But the 
EEOC is a party demanding a remedy from the employer.   Generally, employers will want to 
settle the whole matter with both parties and if one refuses the offer, then the conciliation could 
fail.   If the conciliation fails, both the CP and the Respondent/Employer are notified that the 
matter has failed21

 

 and has been referred to the EEOC Regional Attorney to determine whether 
the government should sue or not.   Feel free to contact the Regional Attorney to discuss the case.  
If private counsel is interested in intervening in a matter if the Commission files suit, counsel 
should inform the Regional Attorney.   

 
IV.  THE EEOC LAWSUIT 
 
 The EEOC is authorized to bring a lawsuit in federal court if a matter fails conciliation.22

                                                 
19 See Alexander v. Gardner-Denver Co., 415 U.S. 36, 38, (1974). 

  
Technically, the plaintiff is the Equal Employment Opportunity Commission, i.e. the United 
States government.  The EEOC represents the “public interest” in fighting discrimination and the 
charging party is the aggrieved person.  The EEOC can also obtain relief on behalf of class 

20 29 C.F.R. § 1601.26 
21 29 C.F.R. §1601.25.    
22 42 U.S.C. §2000e-5(f) 
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members who did not file a charge.23   In addition to seeking monetary relief, the EEOC seeks 
injunctive relief including training, reporting, removal of discriminating officials, etc., 24

 
  

 
V.  INTERVENTION BY THE CHARGING PARTY 
 
 When the EEOC files suit, the charging party has a right to intervene in the EEOC’s case.  
42 U.S.C. §2000e-5 (f)(1).     Intervention also recognizes that sometimes the EEOC and the 
Charging Party have different interests and may part ways.    In cases involving low wage 
workers, EEOC has worked with several non-profits, legal services groups who represent the 
charging party who intervenes.  The intervention complaint often alleges the same Title VII (or 
other federal statute) violations and adds comparable state claims or related state or federal (e.g. 
42 USC 1981) claims.  Because Title VII has caps on damages,25

 

 state law claims that can result 
in uncapped state damages are extremely important to making the victim “whole”.    

 Privileges:  While the EEOC lawyers (who represent the Commission) do not have an 
attorney-client relationship per se with claimants, the courts have recognized that 
communications between EEOC lawyers and claimants are privileged.26

                                                 
23 See fn. 7.  

   

24 42 U.S.C. §2000e-5(g) 
25 42 U.S.C. §1981a (b)(3).  For employers with 100 or less or employees, the cap is $50,000;  200 less employees, 
$100,000;  201-500 employees; $200,000;  more than 500; $300,000.   The courts look to the size of the company at 
the time a violation occurred.  See Vance v. Union Planters Corp, 279 F.3d 295 (5th Cir. 2002) 
 
26 See,  EEOC v. International Profit Associates, Inc., 206 F.R.D. 215 (N.D. Ill. 2002) - Stating in Title VII sex 

discrimination action that “[c]ommunications between prospective class members and EEOC counsel and 
their agents are protected from disclosure by the attorney-client privilege,” id. at 219, the court held that 
notes from post litigation interviews by EEOC with former and current employees were privileged. 
 

• EEOC v. Chemsico, 203 F.R.D. 432, 87 Fair Empl. Prac. Cas. (BNA) 278 (E.D. Mo. 2001) - In Title VII 
religious discrimination action, court held that information requested by defendant in discovery was 
protected by attorney-client privilege to the extent the interrogatory requested any oral or written statement 
made by charging party to EEOC’s attorney, the identity of persons who made written or oral statements to 
EEOC’s attorney or to her agents, and notes prepared by EEOC’s attorney or her agents of oral statements 
made to attorney or her agents by persons other than charging party.  203 F.R.D. at 433. 

 
 • EEOC v. Mitsubishi Motor Mfg. of America, Inc., No. 96-1192, slip op. at 6 (C.D. Ill. Oct. 23, 1997)5 - The 

court stated that “an attorney has the right to freely communicate with her client with reference to proposed 
and pending litigation, and this includes the EEOC when it brings a Title VII action on behalf of certain 
known persons who have or may claim that they have been sexually discriminated against by their 
employer.”  The court further held that “communications [between EEOC and the 289 identified claimants] 
regarding the lawsuit, including upcoming depositions, therefore fall within a permissible range of 
attorney-client communications” because the claimants identified themselves to the EEOC as persons 
seeking representation in the lawsuit.  Id. at 7.  
 

  • Bauman v. Jacobs Suchard, Inc., 136 F.R.D. 460 (N.D. Ill. 1990) - In this ADEA action in which EEOC 
intervened, defendant sought to compel production of EEOC questionnaires completed by former 
employees of defendant who were not plaintiffs in the lawsuit, but for whom EEOC was seeking relief in a 
separate lawsuit.  Denying the motion to compel, the court found that “while there does not appear to be 
any formal attorney-client relationship, the EEOC, through its attorneys, [is] essentially acting as de facto 
counsel for the employees. . . . Communications between the EEOC attorneys and the employees 



 8 

 
Plaintiff-intervenor (and his/her counsel) also share a “common interest” privilege with 

the EEOC attorneys and thus their communications are privileged.  The “common interest rule” 
protects communications between an individual (or entity), or the individual’s attorney, and an 
attorney representing a person or entity that shares a common interest with the individual with 
respect to the legal matter to which the communications relate.27

 
   

They similarly can share a common “attorney work product” confidentiality.  In litigation, 
generally, the EEOC and private counsel work as a team to set up depositions, discovery, discuss 
litigation theories, plan strategy, etc.28

 
 

 Settlement:  When the EEOC settles a case, it is resolved through a negotiated Consent 
Decree which is filed in Court and signed by the judge.  The EEOC cannot settle 
confidentially and will not have any claims released that were not part of the EEOC’s 
lawsuit.  However, if there is intervention and the charging party is represented, the charging 
party can agree to waive other claims assuming it was negotiated.  If a party is not represented in 
negotiations by private counsel, the EEOC will oppose defendant conditioning a final settlement 
on the charging party releasing claims not brought in the EEOC’s action.   
 

                                                                                                                                                             
represented in ADEA cases brought by the EEOC are privileged.”  Id. at 461-62.6  Court recognizes 
common interest privilege of claimant and EEOC. 
 

 • EEOC v. Georgia Pacific Corp., 11 Fair Empl. Prac. Cas. (BNA) 722 (D. Ore. 1975) - EEOC filed suit 
under section 706(i) of Title VII to compel employer to comply with a judgment entered in a prior action 
brought by the charging party and defendant sought to compel production of written communications 
between EEOC staff and charging party.  The court determined that such communications were privileged 
because charging party intended to seek legal advice, expected her communications to remain confidential, 
and believed EEOC attorneys were representing her in the enforcement action. 
 

 • Gormin v. Brown-Forman Corp., 133 F.R.D. 50, 53 (M.D. Fla. 1990) - While finding that defendant could 
subpoena directly 61 employees listed as aggrieved individuals in EEOC’s complaint because EEOC was 
not bringing a representative action under Fed. R. Civ. P. 23 but rather was seeking relief for “a large group 
of aggrieved individuals who may have competing and conflicting interests,” the court noted that if an 
aggrieved individual “expressly asserted his desire to have EEOC counsel render him confidential legal 
advice,” an attorney-client relationship may be found.7 

 
 • EEOC v. HBE Corp. d/b/a Adam’s Mark Hotel, 1994 WL 376273, at *2, 64 Fair Empl. Prac. Cas. (BNA) 

1518 (E.D. Mo. 1994)  
 

 • EEOC v. Chemtech Int’l Corp., 1995 WL 608333, at *1, 4 AD Cas. (BNA) 1465 (S.D. Tex. 1995)   
 
 
27 See, generally, United States v. Schwimmer, 892 F.2d 237, 243-44 (2nd Cir.), cert. denied, 112 C. Ct. 55 (1991).   
As applied to EEOC cases, see, “ EEOC v. HBE Corp. d/b/a Adam’s Mark Hotel, 1994 Wl 376273 (E.D. Mo. 1994) 
(communications between represented charging party and EEOC attorney were privileged);  EEOC v. Chemtech 
Int’l Corp;., 1995 WL 68333 (S.D. Tex. 1995);    
 
28 See EEOC v. The Pasta House Co., 1996 WL 120648 (E.D. Mo. 1996) (in class sex hiring discrimination case 
notes of claimant interviews conducted by EEOC’s attorney or paralegal assistant were protected as work product). 
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 Attorneys Fees:   The EEOC cannot seek attorneys fees as a prevailing party unlike 
private counsel except as part of an action involving sanctions.  However when private counsel 
submits a fee petition, the court may require distinguishing work done primarily by EEOC from 
that done by private counsel.  See EEOC v. Harris Farms, 2006 WL 1028755 (E.D. Cal.) 
(attorneys fees upheld for plaintiff-intervenor counsel). 
 
 
VI.  INTERVENTION BY THE EEOC 
 

The EEOC can intervene in a pending lawsuit in court “upon certification that the case is 
of general public importance.”  42 U.S.C. §2000e-5(f)(1).   Thus, if counsel has a case that raises 
a significant public issue, a party can write to the Regional Attorney and ask for the 
Commission’s intervention into a lawsuit.  If the Regional Attorney and the General Counsel 
recommend intervention, the Commission can vote to approve intervention.   
 
 
VII.  EEOC AMICUS BRIEFS IN PRIVATE CASES 
 
 EEOC submits amicus briefs to the federal courts on matters of significant public interest.  
If an amicus brief is requested, a memorandum should be submitted to the Regional Attorney 
well in advance of a brief submission deadline outlining the legal issues, facts and briefing 
schedule.  Any supporting documents should also be submitted.  The Regional Attorney will 
recommend to the Office of General Counsel whether an amicus brief should be filed with the 
court.   
 
 
VIII.  EDUCATION AND OUTREACH 
 
 Effective representation of low-wage workers will continue to be dependent on education 
and outreach to the affected communities.  Helping the EEOC understand various cultures and 
histories and cultural barriers would be helpful.  Several organizations have trained EEOC staff 
about skills needed to better serve low wage communities…… 
 

 At the same time, EEOC will continue to send staff to various outreach activities.  Over 
the last few years, EEOC has actively conducted outreach work with California Rural Legal 
Assistance, Organizacion en California de Lideres Campesinas, Oregon Law Center, Northwest 
Justice Project, Columbia Legal Services, Mexican Consulate, Southern Poverty Law Center, etc.,   
 



 10 

 
SAMPLE LIST OF CASES INVOLVING CO-COUNSELING  

BETWEEN EEOC AND PRIVATE OR NON-PROFIT LAWYERS 
 
 
 EEOC v. C&M Packing, Inc. dba Fresh West Harvesting, and Inocente Morales

 

, C-
98-20975-JW-EAI (NDCA) filed September 24, 1998.  Title VII; Class; sexual 
harassment, hostile work environment.  Consent Decree filed March 3, 1999 providing 
$90,000.00 monetary relief for four farm workers.  (Mexican) (co-counsel with California 
Rural Legal Assistance (CRLA)) 

 EEOC v. Tanimura & Antle, Inc.

 

, C-99-20088-JW (NDCA) filed February 5, 1999.  
Title VII; Class; sexual harassment and retaliation.  Consent Decree filed February 9, 
1999 providing a monetary relief of $1,855,000.00 for class of farm worker women.  
(Salvadoran CP, 4 identified Hispanic class members) (co-counsel:  CRLA, Golden Gate 
University Women’s Employment Rights Clinic) 

 EEOC v. Coastal Valley Management, Inc.

 

, Civil Action No. C-01-21105-PVT (N. D. 
of Calif. filed November 28, 2001) - Title VII; direct; Class; sexual harassment and 
retaliation.  Consent Decree filed May 28, 2002, providing $200,000 in compensatory 
damages for sixteen (16) farm workers.  (Mexican or other Hispanic) (co-counsel with 
CRLA and Law Offices of Minami, Lew & Tamaki) 

 EEOC v. Harris Farms, Inc.

 

, C-F-02-6199-AWI (Eastern District of Calif. filed 
September 30, 2002).  Title VII; individual; sex (female), retaliation; hostile work 
environment (3 rapes of farm worker) and constructive discharge. The jury awarded CP 
$53,000 in back pay, $91,000 for front pay, $350,000 in compensatory damages and 
$500,000 in punitive damages. The court also ordered the following injunctive relief: a 
general permanent injunction prohibiting discrimination and retaliation at any location 
owned or operated by the defendant; sexual harassment training to its supervisors and 
managers; recordkeeping and reporting to the EEOC of all complaints and investigations 
of sexual harassment; posting of the notice agreed upon by defendant and the EEOC, in 
both English and Spanish; a five year duration of the specific injunctive relief with all 
cost borne by defendant.  See EEOC v. Harris Farms, 2006 WL 1881236 (E.D. Cal. 
2006) (order denying Defendant’s Rule 62 (c) motion);  EEOC v. Harris Farms, 2005 
WL 2071741 (E.D. Cal. 2005) (order denying renewed Motion for Judgment as a Matter 
of Law).   Employer’s appeal rejected by Ninth Circuit in 2008.  EEOC v. Harris Farms, 
274 F. App’x 511 (9th Cir. 2008) (Mexican)  (Co-counsel with Law Offices of William J. 
Smith)  

 EEOC v. KFC Taco Bell/Harman-Chiu, Inc., C-05-3615 HRL (N.D. of California 
filed September 8, 2005) – Title VII; class; sex (f), retaliation; sexual harassment, t&c, 
constructive discharge; food servers.  Consent Decree filed 9/26/06.  Defendant agreed to 
pay claimants a total of $349,800 to settle the case. In addition to the monetary relief, 
Defendant will post a notice outlining its complaint procedure and harassment policy at 
its facility; train all supervisors and employees about sexual harassment; distribute its 



 11 

sexual harassment policy and procedures in both English and Spanish to all employees; 
and maintain other record-keeping requirements. (4 Hispanic) (non-agriculural) (co-
counsel with Law Offices of Talamantez & Villegas) 

 
EEOC v. Sizzler

 

; C-06-6152 JF-PVT (N.D. of CA filed 9/29/06) – Title VII; sex (f), 
nat’l origin (H); sexual harassment; cook.  Consent Decree filed 8/28/08.  Defendant 
agreed to pay $300,000 to CP.  In addition, defendant agreed to revise and disseminate 
their EEO and anti-harassment policies, provide all managers and employees at the 
Redwood restaurant with anti-harassment training, post notice to Redwood City 
employees containing information about their rights, and provide reports to the 
Commission.  (Mexican) (non-agriculture) (co-counsel:  private firm)  

EEOC v. Wilcox Farms
retaliation; sexual harassment, discharge.   (Hispanic) $260,000 Consent Decree).  (co-
counsel with Legal Services of Oregon and Oregon Law Center) 

; CV-08-01141 MO (D. of OR filed 9/30/08) – Title VII; sex (f),  

 
EEOC v. Evans Fruit Company

 

;  CV-10-3033-LRS (E.D. WA) – Title VII; sex 
harassment;  preliminary injunction (October 2010) obtained barring the harassment, 
retaliation and intimidation of charging parties, class members and witnesses;  Active;  
(co-counsel with Northwest Justice Project)  See EEOC v. Evans Fruit Company, 2010 
WL 2594960 (E.D. WA) (temporary restraining order) 

EEOC v. Frenchman Hills

 

;  CV-09-1157-AC (E.D. WA) – Title VII; sex harassment 
and retaliation against farm worker;  $33,000 settlement;  consent decree (co-counsel 
with Northwest Justice Project) 

EEOC v. Willamette Tree Wholesale

 

;  CV-09-690-PK (D. Or.) – Title VII;  sex 
harassment (including rapes) and retaliation;  protective order obtained barring 
defendant’s inquiry into Charging Party’s immigration status and her reasons for not 
reporting the rapes to the police (July 2010), 2010 U.S. Dist. LEXIS 97380; (D. Ore. July 
8, 2010);   summary judgment denied and equitable tolling to allow late charge granted 
where charging party was so traumatized by the rapes and threats to kill her and her 
family, EEOC v. Willamette Tree Wholesale, Inc., 2011 WL 886402 (D. Ore. 2011); 
$150,000 Consent Decree  (co-counsel with Oregon Law Center);   

 EEOC v. Monterey Gourmet Foods

 

, C10-00152 JW (N.D. Cal.) – Title VII; sexual 
harassment and retaliation of food processing workers;  Consent Decree $535,000.   (co-
counsel with CRLA) 

EEOC v. Safeway

 

 (D. Hawaii) – Title VII:  same-sex sexual harassment and retaliation 
of male clerk by alleged supervisor;  $250,000 and Consent Decree for Title VII claims, 
undisclosed amounts for state claims  (co-counsel with private law firm, Fong & Fong) 

EEOC v. Queen’s Medical Center 01-CV-00389 (D. Haw.  Filed 2000) – Title VII; 
retaliation;  EEOC alleged that after Sri Lankan doctor complained of national origin 
discrimination in terms and conditions of employment,  hospital lawyer wrote letter to 
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Immigration and Nationality Service alleging that hospital official who wrote sponsoring 
leter for doctor’s visa lacked the authority to do so;  doctor placed in deportation 
proceedings, and eventually regained legal status but forfeited nearly 4 of the 5 years 
earned towards U.S. citizenship;  $150,000 Consent Decree;  undisclosed settlement 
amounts for state claims and related claims against University of Hawaii Medical Center  
(co-counsel with private lawyers, Carl Varady and Susan Ichinose) 

 
EEOC v. Lockheed Martin

 

 05-CV-00479 (D. Haw. Filed 2005) – Title VII, racial 
harassment and retaliation of Black avionics electrical technician;  harassment included 
threats to lynch, hang and bury charging party, repeated racial slurs;  retaliation included 
termination;  $2,500,000 Consent Decree (co-counsel with private lawyer, Carl Varady)  

EEOC v. Kovacevich “5” Farms

 

, CV-06-00165 (E.D. Cal. Filed Feb. 6, 2006); Title VII, 
sex discrimination, failure to hire women;  $1,680,000 Consent Decree (co-counsel with 
private law firms, Marcos Camacho Law Firm and Allred, Maroko & Goldberg)   

EEOC v. Tortilleria “La Mejor”

 

, 758 F. Supp. 585 (E.D. Cal. 1991) (Title VII of the 
Civil Rights of 1964 covers undocumented workers) in pregnancy discrimination 
termination of tortillia factory employee (co-counsel with Asian Law Caucus, Equal 
Rights Advocates and Mexican American Legal Defense and Education Fund) 

EEOC v. Lowe’s Home Improvement Warehouse

 

, (Civ. No. CV08-331 JCC) (W.D. 
WA) sexual harassment and retaliation case of several workers;  $1.72 million Consent 
Decree (2009) (co-counsel with The Blankenship Law Firm) 

EEOC v. Fry’s Electronics

 

 (Civ No. C10-1562RSL) (W.D. WA) retaliatory termination 
of Chinese supervisor who reported sexual harassment of teenage Latina employee by 
another supervisor; sexual harassment;  $2.3 million.  Consent Decree (2012) (co-counsel 
with The Blankenship Law Firm) 

 
SAMPLE CASE WHERE EEOC HAS INTERVENED INTO A PRIVATE LAWSUIT 

 
  

Arnett & EEOC v. California Public Employee Retirement System  C95-03022 CRB 
(N.D. Cal.);  in private ADEA action, retired public safety officers sued Cal PERS 
claiming that its formula to calculate disability retirement benefits discriminated on the 
basis of age against persons generally 40 and older.  After private parties had filed suit, 
the U.S. Supreme court in Kimel v. Florida Bd of Regents, 528 U.S. 62 (2000)  held that 
the state was protected by lawsuits under the 11th Amendment’s “sovereign immunity” 
clause.  While a motion was pending to dismiss the lawsuit on that ground, the EEOC 
moved to intervene to represent the estimated 1700 public safety officers.  $250,000,000 
settlement ($50,000,000 in back benefits adjustments with at least  $200,000,000 in 
future adjustments);  Consent Decree (2003).   


	EEOC v. Sizzler; C-06-6152 JF-PVT (N.D. of CA filed 9/29/06) – Title VII; sex (f), nat’l origin (H); sexual harassment; cook.  Consent Decree filed 8/28/08.  Defendant agreed to pay $300,000 to CP.  In addition, defendant agreed to revise and disseminate their EEO and anti-harassment policies, provide all managers and employees at the Redwood restaurant with anti-harassment training, post notice to Redwood City employees containing information about their rights, and provide reports to the Commission.  (Mexican) (non-agriculture) (co-counsel:  private firm) 

